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Chapter The rule of action on ministerial advice applies
VIL equally to statutory duties imposed on Governors by
Imperial Acts, such as the functions imposed by the
Pacific Islanders' Protection Acts. So also while a prose-
cution of an alien for criminal acts done in territorial
waters requires under the Imperial Act of 1878 the
authority of the Governor, in granting it he would act
on ministerial advice; in fact the exercise of authority
seems to take place without special reference to that
Act, which may merely have reinforced the common
law.
The necessity of acting on ministerial advice does
not preclude, of course, the right to discuss and advise.
It is essential that the Governor shall be given his due
place; it is illegal to assume that he will assent, and
action based on the assumption so that his formal con-
currence has not been given is invalid.1 The ministry
advises either as individual members or, when the law
so requires and in important issues, as the Executive
Council. Normally matters are passed formally in
Council where, except in Canada, the Governor is norm-
ally present in person, but any issue of importance
must be explained to the Governor in advance, and
similarly ministers must explain any issue on which
information may be requested. The Imperial Con-
ference of 1926, in insisting on the position of the
Governors-General as parallel to that of the King,
stressed the necessity of ministers affording that officer
the same treatment as regards consultation and in-
formation as is accorded to His Majesty. No doubt it is
difficult to insist on complete effectiveness of this rule,
but there are many instances of its observation on
1 Mackay v. A.-G. for British Columbia, [1922] 1 A.C. 457.